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Legislative Task Force 
Wetlands and OWTS Standards at the State and Local Level 

 

Goal statement: 

The goal of this Legislative Task Force is to achieve a comprehensive single state standard for 
wetland protection and OWTS usage, and to eliminate where possible dual regulatory review of 
compliance with the standards.  
 

Gaps and Policy Considerations: 
Having reviewed the science and details of local ordinances and practices in other states, the 
following observations and gaps are identified. 
 

1. The terminology used in various RI state and local regulations is confusing.  The term buffer in 
particular is used interchangeably to mean an area of naturally vegetated land adjacent to a 
wetland resource that must remain undisturbed, or an area where an OWTS or a building may 
not be located, or an area where a lawn is allowed but no structures. 
 

2. The scientifically supported buffer width to fully protect the functions and values of all wetlands 
vary widely and, based on the scientific literature review, are generally greater than currently 
provided by either state or local regulations.  In general, more is better but this fact is not 
helpful in setting policy.  For example, buffers of 300 feet or more to provide core habitat for 
certain wetland dependent species are indicated, but are simply not realistic in most cases. 
 

3. Some wetlands may be deserving of added protection because of their unique characteristics 
and/or importance to the public.  However, there is no clear process by which to facilitate 
providing greater protection to these wetlands. 
 

4.  The science indicates that water quality can be significantly improved in many cases if at least a 
100-foot buffer is maintained.  Currently, state wetland regulations have only a 50-foot 
perimeter wetland from most wetlands other than streams.  A 100-foot buffer is not necessarily 
appropriate in all cases.  
 

5. Most small size wetlands such as vernal pools often have no perimeter wetland under state 
rules, and are essentially unprotected.  Some small wetlands serve an important flood 
abatement function and can do so without a buffer.  And some small wetlands serve a relatively 
low function or have such limited value that a buffer requirement may be waived with proper 
justification and consultation/approval of the permitting jurisdiction. 
 

6. In setting policy, consideration must be given to the practices in other nearby states.  Doing so 
helps to inform how states handle similar issues that we in Rhode Island face.  Also, we need to 
be cognizant that regulatory policy may place Rhode Island’s economy at a competitive 
disadvantage compared to other states. 
 

7. In general, the state OWTS regulations are felt to be sufficiently protective of the state’s water 
resources.  However, there are some instances where added protection is appropriate.  For 
example, New Shoreham requires advanced OWTSs in certain locations in order to afford 
greater protection to their groundwater drinking water supplies.   
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Draft recommendations for consideration by the Legislative Task Force 

 

1. Revise statutory language as needed to allow codification of a single set of state 
standards for protection of wetlands and regulation of OWTS consistent with all LTF 
recommendations.  The statutes affected include or may include nominally, the 
Wetlands Act, the DEM statute, the CRMC statute, the Subdivision Enabling Act, the 
Zoning Enabling Act, the Erosion and Sedimentation Enabling Act, as well as other 
statutes as may be identified during legal review and bill preparation.    A sunset 
provision shall be included to set a definitive time deadline by which appropriate 
changes to regulations and ordinances may be made and to end the application of 
varying standards by municipal agencies. 
 

2. Provisions shall be made in both the wetlands and OWTS regulations to enable petition 
by local communities for the identification of “Critical Resource Areas” that may need 
added protection.  Any changes to a standard shall be made only after a public hearing 
opportunity is provided. 
 

3. Define or redefine the terms “jurisdiction”, “buffer”, and “setback” as they apply to 
wetlands regulation.  In general, CRMC’s terminology should be used as a guide.   
 

4. Jurisdiction should mean an area of wetlands and associated uplands where activities 
are directly regulated. Like CRMC, certain activities within the jurisdictional area may be 
allowed by permit or exemption depending on the wetland characteristics, the 
watershed protection needs, and the activities proposed.  The jurisdictional area is a 
regulated area containing buffers and setbacks.  Avoidance and minimization language 
would apply to areas within the jurisdictional area.  Activities outside the jurisdictional 
wetland could still be reviewable to assure prevention of adverse impacts but ordinarily 
would not require permitting. 
 

5. In order to assure sufficient regulatory oversight over activities that may impact streams 
and drinking water supplies, establish a regulatory jurisdiction of 200 feet from all 
streams and drinking water reservoirs. 
 

6. In order to assure sufficient regulatory oversight over activities that may impact other 
wetlands, establish a regulatory jurisdiction of 100 feet from all other wetlands. This 
action would afford proper protection to lakes and ponds and other wetlands, and 
critical protection to vernal pools.  



Nancy Scarduzio 
 

Draft recommendations/issues for Legislative Task Force (LTF) to discuss   9/26/2014 

 

Existing protection is not adequate and not uniform. There needs to be consistency between state 

agencies and municipalities to promote a clear, predictable and reliable regulatory system within the 

state of RI that is easy to follow. 

To ensure protection and eliminate duplicative processes: 
In support of the proposal for a 300 ft.  jurisdictional area for critical resource areas such as all streams, 
drinking water supply areas, etc. as the jurisdictional standard set under DEM’s authority. (Similar to the 
CRMC Special Area Management Plans). 

 State established setbacks would remain the same; 

 Cities and towns would still have a review period (such as 30-days) for other issues;  

 The LTF would need to outline how the municipalities would remain involved; 

 DEM would need to have authority to promulgate regulations that implement the statute 

changes; and 

 Establish an appeal and review process to allow municipalities to petition the DEM to request 

more stringent setbacks (or modifications) to specific jurisdictional areas. DEM would be able to 

amend regulations to accommodate approved requests. 

Clarify Terminology: (Clarify the following terms) 

 Setback – appears not to be defined  by act or rules 

 Buffer zone – (standardize definition) make sure all state agencies and municipalities are using 

the same definition. 

 Review area 

 No touch zone - (i.e. 25 ft., 50 ft., etc.) 

 

Other: 

 Other aspects of the RI Wetlands Act may need to be modified/updated 

 Since the LTF proposal to establish Jurisdictional Areas would increase traffic to DEM it is 
recommended to increase funding for DEM to budget for program needs and to hire additional 
staff in order to carry out this charge. 

 

 

 

 

 



Lorraine Joubert 

Comments for the 9/26/14 meeting of the Legislative task force 

9/24/14 

 

 

Gaps in state regulations 

 

 State regulations do not address the cumulative effects of multiple wetland alterations, OWTS 

approvals, and stormwater discharges within a watershed or neighborhood over time (except to 

some degree in CRMC SAMP areas). 

 

 State approvals of fresh water wetland “insignificant alterations” excludes local knowledge of 

existing problems and potential impacts. Examples include drainage problems affecting 

municipal roads and neighboring properties, water quality impairments, and important wetland 

values.   This is a serious concern since almost fresh water wetlands approvals are issued as 

insignificant alterations without local review. 

 

 State setbacks don’t provide for larger buffers  where necessary to protect water quality based 

on site features or type of activity.  Examples include:  projects with large areas of disturbance, 

high runoff volume, high sediment or nutrient load, slope, and shallow water table where runoff 

is difficult to control and wetland buffers are less effective in treating sediment and nutrients. 

 

 The Freshwater wetland regulations provide guidance on minimizing and avoiding impacts but 

compliance can be subjective.  In addition, the guidelines are generic for all types of wetlands 

and sites. 

 

 Existing buffers are inadequate to protect small wetlands that help filter, infiltrate and store 

floodwaters.  These areas may not be mapped since FEMA maps focus on larger river systems, 

not small wetlands that retain, store and infiltrate stormwater.  With climate change more 

frequent and more severe storms are predicted. 

 

 Applicants may obtain DEM OWTS permit approval without considering local wetland buffers or 

even building setbacks.  Town boards are then pressured to approve the application citing 

delays, etc.   

 

 DEM OWTS regulations Section 17.3 provides for town review but requires the town to certify 

that the project meets local regulation.  This puts a burden on the town to make a decision on a 

zoning application for a lot that may be unsuitable for OWTS and unbuildable. New Shoreham is 

the only town that is using this provision because they are the only town that assists DEM with 

technical review and also has specific OWTS siting and treatment standards based on soil types 

and location within wetland buffers and other critical areas. 



 

 High turnover and different levels of expertise among volunteer Zoning boards may result in 

weak findings of fact and poor decisions on applications for variances or special use permits 

involving wetland buffers.   

 

 Lack of state staff to ensure compliance with wetland buffers and conditions of approval during 

and after construction.  

 

 State agencies lack broad authority to regulate land use to protect and avoid impacts to 

wetlands.  Local wetland buffer ordinances were established as authorized under law consistent 

with 45-24-30 – General Purposes of Zoning Ordinances, which includes: 
 

(3) Providing for orderly growth and development which recognizes 

ii) the natural characteristics of the land, including its suitability for use based on soil 

characteristics, topography, and susceptibility to surface or groundwater pollution; 

iii) The values and dynamic nature of coastal and freshwater ponds, the shoreline, and 

freshwater and coastal wetlands; 

 

 



1. MOST OK AS EXISTING, SOME CHANGES SHOULD BE ADDRESSED 

A. WETLANDS UNDER 3 ACRES RECEIVE 25’ BUFFER 

B. CATEGORY 1 SOILS ADD 25’OR SAME WITH I/A TREATMENT 

C. I/A SYSTEM SETBACKS COULD BE REDUCED IN ALL CASES 

D. NO NEED TO MEET DRINKING WATER QUALITY 

STANDARDS/SETBACKS  

2. DEFINE VERNAL POOL INCLUDING SIZE; NO NEED TO BE BUFFERED 

FROM A PUDDLE WITH BUGS 

3. SPECIAL CRITICAL RESOURCE AREAS OK AS ALREADY ADDRESSED 

4. DIFFERENTIATE BUFFERS FROM SETBACKS 

5. SHOULD SLOPE BE CONSIDERED TO DIFFERENTIATE BUFFERS 

6. IS 200’ RIVERBANK WETLAND NECESSARY ON ALL RIVERS OVER 200’ OR 

IS A 100’ BUFFER AND SETBACK ACCEPTABLE 

7. SETBACK REDUCTION/CREDIT FOR ENHANCED LEACH-FIELD 

TREATMENT BEYOND THE PRIMARY TREATMENT UNIT. INCLUDING 

CAT. 1 SOILS 

8. MECHANISM FOR FURTHER REDUCING OR CREDITING FOR FUTURE 

ADVANCED TREATMENT TECHNOLOGIES. 

9. CITY AND TOWN BUY IN TO SINGLE STANDARD. LEGISLATIVE? 

10. CREDIT/REDUCTION FOR STORM WATER BMP’S EMPLOYED 

11. DEFINE REGULATION TO AVOID/MINIMIZE VARIANCES 

12. CONSIDERATION FOR EXISTING LOTS OF RECORD, ENHANCED 

STREAMLINE PERMITTING FOR VARIANCES, WHICH WOULD 

OTHERWISE BE APPROVED ANYWAY. ELIMINATE OWNER FINANCIAL/ 

TIME BURDEN.  

 

 

 

From RIBA Environmental Co-Chairman 

Tom D’Angelo 

Tim Stasiunas 



James Boyd 

FWW-OWTS Legislative Taskforce - Top Issues to address for Final Report 
 

1. Dual state and local permitting  

 

Municipalities must have assurance that state regulations for FWW and OWTS are protective of 

local municipal interests to eliminate dual (state and local) permitting processes. 

 

Recommendation: Ensure that any amendments to state law (if warranted) and state regulations 

are protective of natural resources to assuage local community concerns and eliminate the need 

for local duplicative permitting process. This will require modifications in state rules, especially 

freshwater wetlands, to increase jurisdictional areas, establish greater setbacks and buffers and 

use best available technologies to improve resource protection. 

 

2. Regulatory terms “buffer” and “setback” as used in both DEM and CRMC rules need to 

be consistent throughout regulatory programs. 

 

Recommendation: Review both agencies rules and amend as necessary to ensure consistent use 

and application within the rules. 

 

3. Freshwater Wetland Act – R.I.G.L. § 2-1-20 revisions regarding “freshwater wetland: 

“area of land within 50 feet,” river and stream flood plains and banks” and “areas subject 

to storm flowage” 

 

Recommendations: Revise statute to eliminate the terms as being included within the definition 

of a “freshwater wetland in 2-1-20(4). Freshwater wetland should include only biological 

elements of the wetland including waters and vegetated areas with hydric soils. 

 

4. Include “vernal pool” as a freshwater wetland within Freshwater Wetland Act  

 

Recommendation: The term “vernal pool” should be included within the definition of a 

“freshwater wetland” in R.I.G.L. § 2-1-20(4) and specifically defined in § 2-1-20(11). Vernal 

pools will also have to be added to rules with a specified jurisdictional area. May have to 

consider minimum criteria to meet definitions such as size and context. 

 

5. Freshwater Wetland Act – municipal veto as provided in R.I.G.L. § 2-1-21(2) 

 

Recommendation: Consider eliminating municipal veto of FWW permits and develop better 

preliminary/conceptual plan review to engage local community for input during state review 

process of major projects. Alternatively, develop specific criteria for substantive objection only 

based on biological impacts under which the local community could veto. (Note: This matter 

could be a lightening rod of controversy and could be detrimental to the passage and success of 

other proposed statutory amendments. Thus, proceed with caution.) 

 

6. Freshwater Wetland Rules – CRMC and DEM 

 



Recommendations: Revise the rules as follows. 

a. Expand jurisdictional areas to be greater than 50 feet based on a tiered wetland resource 

approach. 

b. Increase setbacks and buffers around wetland resources and provide specified standards 

for such with a variance process, and provide additional exemptions for minor activities 

within setbacks. Essentially, establish a similar procedure as used for CRMC coastal 

applications through the CRMP. 

c. Eliminate terms “perimeter wetland,” “riverbank wetland” and “lands within 50 feet” 

from the rules. These are not biological components of a wetland. The increased 

jurisdictional area (100 – 200 feet depending on resource) will obviate need for these 

terms. 

d. Eliminate the 10-foot riverbank wetland rule and establish jurisdictional area around 

streams and rivers along with associated setbacks and buffers based on stream order. 

Prioritized protection for upper order streams (headwaters). 

 

7. Municipal groundwater protection ordinances 

 

Recommendation: Establish standards within DEM OWTS rules for community drinking water 

supply areas through I/A technology or dilution within identified areas through out the state. 

Maps areas similar to Critical Resource Area within OWTS Rule 39. Having the requirement 

within state rules eliminates need for multiple local ordinances and applicants need only comply 

with one set of rules and application process. This may require establishing a future date within 

rules for all existing local ordinances to be compliant. 
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